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TESTIMONY OF 
THE DEPARTMENT OF THE ATTORNEY GENERAL 
TWENTY-SEVENTH LEGISLATURE, 2013                                       
 
 

ON THE FOLLOWING MEASURE: 
S.B. NO. 642, H.D. 1, RELATING TO HEALTH. 
 
BEFORE THE: 
HOUSE COMMITTEES ON CONSUMER PROTECTION AND COMMERCE AND ON 
JUDICIARY                 
                           
 
DATE: Monday, March 25, 2013     TIME:  2:20 p.m. 

LOCATION: State Capitol, Room 325 

TESTIFIER(S): David M. Louie, Attorney General, or  
Blair Goto, Deputy Attorney General, or 
Lance M. Goto, Deputy Attorney General, or 
Earl R. Hoke, Jr., Deputy Attorney General, or 
Richard W. Stacey, Deputy Attorney General 

  
 
Chairs McKelvey and Rhoads and Members of the Committees: 

The Department of the Attorney General appreciates the intent of Part I of this bill in 

trying to reduce the number of youth who use tobacco products.  However, we are concerned that 

Part I would hinder enforcement of the tax stamp laws with respect to cigarettes.  In addition, we 

strongly oppose Part II because it would make enforcement of the medical marijuana program 

problematic. 

The purpose of Part I of this bill is to add a new section to chapter 328J, Hawaii Revised 

Statutes, that would require that cigarettes or tobacco products be sold, permitted to be sold, 

offered for sale, or displayed for sale only in a direct, face-to-face exchange between the retailer 

and the consumer.   

The purpose of the newly added Part II of this bill, which is similar to House Bill No. 

667, H.D. 2, is to expand the medical marijuana program, allowing easier distribution of 

marijuana between qualifying patients and primary caregivers, allowing qualifying patients from 

other jurisdictions easily to obtain and use marijuana in Hawaii, altering the definition of 

“adequate supply” from one ounce to five ounces of usable marijuana, adding the definition of 

“reimbursement” to include compensation to primary caregivers, increasing the number of 

qualifying patients per primary caregiver from one to three, creating a limit of no more than 

twenty-eight marijuana plants located at a single property, limiting the information to appear on 
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the registry card to keep the location of where marijuana is grown confidential, and clarifying 

that the prescribing physician need not be the primary care physician.  In addition, this bill 

references, but does not effectuate, a transfer of the administration of the program from the 

Department of Public Safety (PSD) to the Department of Health (DOH), which transfer is 

proposed in House Bill No. 668, H.D. 2, S.D. 1.  

As to Part I of this bill, the Department of the Attorney General remains concerned that 

the wording could be interpreted in a manner that would hinder enforcement of the tobacco 

stamp tax laws.  Section 2, on page 2, lines 19-22, requires that a retailer not “sell, permit to be 

sold, offer for sale, or display for sale any cigarettes or tobacco products except only in a direct, 

face-to-face exchange between the retailer and the consumer.”  It is unclear how a retailer is to 

offer for sale or display for sale cigarettes or tobacco products only in a face-to-face exchange.  

The phrase could be interpreted to require that cigarettes and tobacco products must be stored out 

of sight in an area accessible only to employees of the business and brought out and shown to 

potential customers only upon request.  To eliminate the ambiguity, we recommend the deletion 

of “offer for sale, or display for sale” on lines 19-20 and the insertion of “or” on line 19 to read:  

“. . . sell[,] or permit to be sold[,] any cigarettes or tobacco products except only in a direct, face-

to-face exchange between the retailer and the consumer.”  Historically, those who wished to 

evade the payment of cigarette taxes often stored the noncompliant product in back areas or 

under counters that were not readily visible to those tasked with investigating contraband 

cigarette sales.  By requiring that cigarettes and tobacco products be offered for sale or displayed 

for sale only in a face-to-face exchange, Part I will, unintentionally, facilitate the sale of untaxed, 

contraband cigarettes.  Making the recommended amendment would address the enforcement 

concerns that the Department of the Attorney General has with Part I.   

As to what is now Part II, this bill expands the medical marijuana program in ways that 

will make it extremely difficult for program administrators and law enforcement to ensure that 

the law is followed.  We strongly oppose Part II of this measure for the following reasons:  

1. This bill, by making distribution between multiple primary caregivers and 

qualifying patients much easier, and by increasing the number of patients per 

caregiver from one to three, and making it harder to determine where medical 

marijuana is being grown, will make it much more difficult to ensure compliance 
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with the medical marijuana program, and much more difficult for law 

enforcement agencies to determine when a crime is being committed.  

2. Marijuana is still a schedule I controlled substance under federal law.  It is in 

violation of federal law to grow, distribute, or use marijuana.  Although this bill 

could legalize conduct that is currently prohibited under state law, federal law 

cannot be ignored.  Federal law enforcement agencies make arrests and conduct 

raids on medical marijuana operations in other jurisdictions. 

The Department has additional concerns about other provisions of this bill.   

First, in section 7, page 9, line 7-10, this bill provides: 

The form may request the address of the location where the marijuana is grown, 
but that information shall be confidential and shall not appear on the registry card 
issued by the department of health. 
 

(Emphasis added).  As the term “confidential” is not defined, it is not clear who would have 

access to that information, and who would not. 

Second, in section 7, page 9, at lines 10-14, this bill provides that the physician issuing 

the written certification shall only attest that the patient has a debilitating medical condition, but 

shall not identify the condition.  The attestation requirement appears to prevent the registering 

authority from identifying the debilitating medical condition and confirming that the patient 

qualifies under the law for medical marijuana.   

If this bill were passed, it would be extremely difficult to regulate and control the medical 

marijuana program, which was carefully tailored by legislation to reduce the chances of abuse.  

Accordingly, due to the enforcement issues with Part II, we respectfully ask the 

Committees to delete Part II of this bill.  In addition, if the bill is to advance, we respectfully ask 

the Committees to pass this bill with the recommended amendment to Part I.   

 
 



 
TESTIMONY ON SENATE BILL (SB) 642, HOUSE DRAFT (HD) 1  

A BILL FOR AN ACT RELATING TO HEALTH 
By 

Ted Sakai, Director 
Department of Public Safety 

 
House Committee on Consumer Protection and Commerce 

Representative Angus L.K. McKelvey, Chair 
Representative Derek S.K. Kawakami, Vice Chair 

 
House Committee on Judiciary 

Representative Karl Rhoads, Chair  
Representative Sharon E. Har, Vice Chair 

 
Monday, March 25, 2013, 2:20 p.m. 

State Capitol, Room 325 
 

Chairs McKelvey and Rhoads, Vice Chairs Kawakami and Har, and Members of 
the Committees: 
 

The Department of Public Safety (PSD) does not support SB 642, HD1, 

which would require cigarettes and tobacco products to be sold, offered for sale, 

or displayed only in a direct, face-to-face exchange between the retailer and the 

consumer.  SB642, HD1 amends aspects of the medical use of marijuana 

program by:  

• Increasing the authorized number of a patient’s marijuana plants from 4 

immature and 3 mature and up to 3 ounces of usable marijuana to seven 

mature plants and five ounces of usable marijuana a significant increase.   

• Changing  the patient to caregiver ratio from one patient per caregiver to 

three patients per caregiver;    

• Allowing for a caregiver to charge a patient for costs associated with 

assisting that qualifying patient to obtain marijuana for medical use; 
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• Authorizing the transfer of marijuana between other patients and 

caregivers; 

• Immunizing patients from searches, seizures and prosecution while 

transporting marijuana intended for medical use;  

• Authorizing patients from other states to use medical marijuana while in 

Hawaii;  

• Clarifying that a certifying physician need not be a patient’s primary care 

physician;  

• Prohibiting the state from indicating on the registry card the location where 

the qualified marijuana plants are grown. 

PSD envision that passage of this bill will create difficulties for law enforcement.  

Imagine the following scenario: 

A house in which three medical marijuana patients reside (and this is not 

uncommon) currently could have 21 plants and 15 ounces of useable 

marijuana. The law now allows patients to be caregivers to one other patient.  

Under this bill each patient could be a caregiver for 3 other patients.  This 

would potentially allow each patient/caregiver to grow up to 28 plants and 

possess up to 20 ounces of useable marijuana.  If each of the three patients 

were also caregivers to three other patients, then the one house could legally 

grow up to 84 plants and possess up to 60 ounces of marijuana.  Such a 

situation would draw the attention of law enforcement officials.  However, job 

of law enforcement would be made difficult by the provision that prohibits the 

state from indicating on the registration card the location where the qualified 

marijuana is grown. 

Because the authorized location of marijuana plants would not be on the permit, 

there would be a tremendous strain on the law enforcement officers and the 

DOH, if the DOH to conduct verifications twenty-four hours per day, seven days 

per week.   One potential result is that a patient’s marijuana plants may be seized 

unnecessarily. The advantage of having the patient or caregiver’s authorized 

grow location is that when a law enforcement officer is called to a residence and 
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finds marijuana plants, the patient or caregiver can just present his or her 

medical use of marijuana permit and the officer will at a glance be able to verify 

that the plants are authorized and leave.  If this information is not on the permit, 

the law enforcement officer will have to contact DOH for every permit.  

The need for such verifications constitutes a large part of the program’s 

administration.  In FY 2012, PSD conducted 950 medical marijuana verification 

checks for Federal, State, and County law enforcement agencies.  We received 

numerous verification calls resulting in an individual being released without arrest 

or seizure of their plants due to the ability of law enforcement officer to contact 

our Narcotics Enforcement Division 24 hours a day, 7 days a week to verify a 

patient or caregiver's medical use of marijuana certificate status.  Each check 

may take up to 15 minutes. 

There are other aspects of this bill that cause serious concern for us.  For 

example, the section that would allow persons visiting from other states to use 

medical marijuana is also problematic, as we do not have the means to 

determine that a registry identification card is valid.  If it is the sentiment of this 

Legislature to permit qualified visitors to use medical marijuana while in Hawaii, 

then we suggest that the various states consider reciprocal agreements first. 

For these reasons, PSD cannot support SB642, HD1 as written.  We do 

support other legislation that would transfer responsibility for this program to the 

department of Health.  We believe that this transfer should take place first in an 

orderly manner, before other aspects of the law are amended.   

Thank you for the opportunity to testify on this matter.  
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State of Hawai`i 

 

March 25, 2013 

 

RE:  S.B. 642, H.D. 1; RELATING TO HEALTH. 

 

 Chair Au McKelvey, Chair Rhoads, and members of the House Committee on Consumer 

Protection & Commerce, and House Committee on Judiciary, the Department of the Prosecuting 

Attorney of the City and County of Honolulu submits the following testimony in opposition to 

S.B. 642, H.D. 1. 

 

 The purpose of this measure is to: allow transfer of medical marijuana between all 

registered qualifying patients and caregivers; increase the amount of usable marijuana permitted 

per patient and caregiver; make the location of a patient's medical marijuana supply confidential, 

and omit this information from his or her registry card; prohibit the Department of Public Safety 

from knowing the patient's qualifying medical condition or requiring that a patient's certifying 

physician be the primary care physician; and allow caregivers to be responsible for up to three 

qualifying patients at any given time. 

 

Because marijuana continues to be a Schedule I controlled substance (on both State and 

Federal schedules), possession of any amount is illegal, except by qualifying patients registered 

to use medical marijuana (and their caregivers).  Such patients are currently permitted to have up 

to three ounces of usable marijuana at a time; one ounce is approximately 28.3 grams.   

 

Under S.B. 642, H.D. 1, a caregiver with three registered patients could be permitted to 

possess and/or transfer up to 21 marijuana plants and 15 ounces (nearly 1 pound) of usable 

marijuana at any given time.  To deter potential abuse and negative impacts on the public, 

permitted amounts and number of patients per primary caregiver should be kept to a minimum; 

ARMINA A. CHING 
FIRST DEPUTY PROSECUTING ATTORNEY 

KEITH M. KANESHIRO 
PROSECUTING ATTORNEY 
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To: The Honorable Angus McKelvey, Chair, Committee on Consumer Protection & 
Commerce 
The Honorable Derek Kawakami, Vice Chair, Committee on Consumer Protection & 
Commerce 

 Members, House Committee on Consumer Protection & Commerce 
 
 The Honorable Karl Rhoads, Chair, Committee on Judiciary 
 The Honorable Sharon Har, Vice Chair, Committee on judiciary 
 Member, House Committee on Judiciary 
 
From: Jessica Yamauchi, Executive Director 
Date: March 24, 2013 
Hrg: House Committees on Consumer Protection & Commerce & Judiciary; Mon., March 25, 

2013 at 2:20 p.m. in Rm 325 
Re: Support for SB 642, HD1, Relating to Health, Part 1 
 
 
Thank you for the opportunity to provide testimony in support of SB 642, HD1, Part 1 which 
requires ALL tobacco products to be purchased in a direct face to face interaction between 
retailer and consumer, eliminating self-service displays.  
 
The Coalition for a Tobacco Free Hawaii (Coalition) is an independent organization in Hawaii 
working to reduce tobacco use through education, policy and advocacy.  Our organization is a 
nonprofit organization of over 100 member organizations and 2,000 advocates that works to 
create a healthy Hawaii through comprehensive tobacco prevention and control efforts.  
 
Other Tobacco Products or OTPs are usually located on the counter at the point of sale in most 
convenience stores, where they are easily accessible. Research has shown that preventing the 
display of tobacco products leads to a decrease in the number of adolescents experimenting with 
and becoming addicted to those tobacco products.1 This bill will reduce youth access to tobacco, 
as well as the theft of tobacco products.  The World Health Organization has endorsed a ban on 
retail tobacco product displays as an effective method of reducing tobacco use.2 
 
The Coalition would like to recommend that the language in this bill mirror the federal 
regulations around the sale of cigarettes and smokeless tobacco3.  Recommended language: 
 

A retailer may sell cigarettes, smokeless tobacco, and all other tobacco products only in a 
direct, face-to-face exchange between the retailer and the consumer.  Examples of 
methods of sale that are not permitted include vending machines and self-service 
displays.   

 

                                                 
1 Markus P. Bidell, Case Study of Attempts to Enact Self Service Tobacco Display Ordinances: A Tale of Three 
Communities, Tobacco Control, 71-77 (2000) 
2 World Health Organization Framework Convention on Tobacco Control, Guidelines for Implementation of Article 
13,  adopted Nov . 2008 
3 21 C.F.R. § 1140.16 
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This measure will keep all tobacco products away from our youth and take away a powerful 
marketing tool currently enjoyed by a deadly industry.  Prohibiting self-service tobacco displays 
is a promising practice that many states are considering or have enacted.  Minnesota law 
prohibits self-service displays of cigarettes and smokeless tobacco, except in age-restricted retail 
tobacco stores that derive at least 90 percent of their revenue from the sale of tobacco and 
tobacco-related products.4  Similarly, New York State prohibits self-service tobacco displays in 
retail stores that are open to minors.5  California has also passed similar legislation and defines 
self-service displays as “the open display of tobacco products or tobacco paraphernalia in a 
manner that is accessible to the general public without the assistance of the retailer or employee 
of the retailer”.6 
 
Tobacco products are still the leading cause of preventable disease and death.  We can reduce 
this by making sure youth never start and tobacco users have every opportunity to quit.  This 
measure will continue to place Hawaii at the forefront of tobacco prevention and control. 
 
 
Thank you for the opportunity to testify in support of this measure. 
 

 
Jessica Yamauchi, M.A. 
Executive Director 

                                                 
4 MINN. STAT. § 461.18, subd. 1.  
5 N.Y. PUB. HEALTH LAW § 1399-cc(7). 
6 § 22962 
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House of Representatives Testimony 

Committee on consumer Protection & Commerce 

To:Representative Angus L.K> McKelvey, Chair 

Representative Derek S.K. Kawakami, Vice Chair 

Members, House Committee on consumer Protection & 

commerce 

and 

lo: Rep. Karl Rhoads, Chair 

Rep. Sharon E. Har, Vice Chair 

Members of the House Committee on Judiciary 

Re: Strong support for SB 642, HD1: Relating to Health 

Hrn:March 25, 2013 at 2:20 pm in Conf. Rm. 325 

I am in strong support of SB 642, HD 1, Part 1 requiring all retailers to sail 

all tobacco products, especially the colorfully packaged and appealing othcc 
tobacco products (OTPs), in a direct, face-to-face exchange--in the sam maH Cr  

that cigarettes are sold. If OTPs are sold only through a direct, face -to 
exchange, there will be less influence by the tobacco industry on dawaliafms 
youth. This is a cutting-edge approach to reduce youth access to tobacco fad to 
lower youth tobacco use rates. 

Other Tobacco Products or OTPs are usually located on the counter at the boint 01 

sale in most convenience stores, where they are easily accessible. The colorful 

packaging and various candy flavors of other tobacco products attract youji. 

which can have lasting health effects--from encouraging youth to try tobdc(.o 

oroducts for the first time to continuing or increasing an existing habit. oict, 

Mould be sold only through a face-to-face exchange with the retailer • like 

:igarettes. 

Tobacco products, regardless of form, are still the leading cause of preventabi 

disease. We can address this public health issue by making sure youth nevet tart 

smoking, and ensuring that tobacco users have every opportunity to unit. 

Requiring that all tobacco products be sold through a face-to-face excbarge t I tiP 

the retailer is a critical step in our tobacco prevention and control effef(s. 

Thank you for the opportunity to provide testimony in support of this metsure. 

Debbie Apolo 

93-045 Waikalani Drive 

Mililani, HI 96789 
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The following individuals submitted the same written testimony in strong support of SB 642, HD 1: 
 
Debbie Apolo 
Janelle Kubo 
Crissy Kawamoto 
Lisa Maddock 
Michele Nihipali 
Madeleine Miller 
Serenity Chambers 
Antoinette Everett 
Patricia Fleck 
Barbara Nosaka 
Paul Perretta 
Stevette Kaaihue 
Marilyn Gagen 
Koa Robinson 
Poranee Sponsel 
John A. Hau'oli Tomoso 
Michelle Kwock 
Edmar Castillo 
Maile Goo 
Jermy Domingo 
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